STATE OF FLORI DA
Dl VI SION OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF BUSI NESS AND
PROFESSI ONAL REGULATI ON,

DI VI SION OF FLORI DA LAND SALES,
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River Club in the State of Florida
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e N e N N N N N N N N N N N N

RECOMMVENDED ORDER

Pursuant to notice, Don W Davis, a duly designated hearing officer of the
Di vision of Administrative Hearings, held a formal hearing in the above-styl ed
cause on June 26, 1996, in Daytona Beach, Florida.

APPEARANCES

For Petitioner: Janis Sue Richardson, Esquire
Depart nment of Busi ness and
Pr of essi onal Regul ati on
Division of Florida Land Sal es,
Condom ni uns, and Mobi |l e Homnes
1940 North Monroe Street
Tal | ahassee, Florida 32399-1007

For Respondent: Avinash Gupta, Pro Se 1/
Qupta Realty Corporation
Ri ver O ub Condom ni um Associ ati on
3131 South Ri dgewood Avenue
Sout h Daytona Beach, Florida 32119

STATEMENT OF | SSUES

The primary issue to be determined in this cause i s whet her Respondent
committed violations of Chapter 718, Florida Statutes, and Petitioner's
adm nistrative rules, sufficient to justify the inposition of adm nistrative
sanctions by Respondent.

Secondarily, that issue includes a determ nation of whether Respondent is a
"devel oper" as that termis defined by Section 718.103(15), Florida Statutes,
and Rul e 61B-15.007, Florida Adm nistrative Code.

I f Respondent may be considered a devel oper, then the issues presented are
whet her Respondent's failure to disclose in the 1991, 1992, 1993, and 1994



proposed budgets for the River Cub Association, Inc. (the Association), each
reserve account as a separate line item the estimated useful life, the
estimated repl acenent cost, and the estimated renmaining useful life of each item
for which reserves are maintained, and failure to show separately the current

bal ance in each reserve account as of the date the proposed budgets were
prepared, violates Rule 61B-22.003(1)(e), Florida Adm nistrative Code; whether
Respondent violated Rules 7D 23.004(2)(d)(1992) [now 61B-22.0052 (1993), Florida
Admi ni strative Code], and Section 718.112(2)(f)2, Florida Statutes, by failing
to include statutory reserves in each budget or to obtain a waiver of reserve
funding for each of the years 1991, 1992, 1993, and 1994; whet her Respondent

vi ol ated Rul e 61B-23.004(1)(a)-(d), Florida Adm nistrative Code [now 61B-
22.006(6)(c), (3)(a)l-4], by failing to provide annual financial reports for the
years endi ng Decenber 31, 1990, 1991, 1992, and 1993 that disclosed the

begi nni ng bal ance, the anmount of assessnents collected and placed in each
reserve account during the period covered by the statenent, the anmbunt expended
or renmoved fromthe account, and the balance in the account covered by each
financial report; whether Respondent violated Rule 61B-23.004(2), Florida

Admi ni strative Code [now 61B-22.006(5)], by failing to separately show the
assessnents and all other incone received by the Association fromthe devel oper
and fromall other unit owners in the financial reports for each of the years
1990, 1991, 1992, and 1993; whet her Respondent violated Section 718.112(2)(c),
Florida Statutes, by failing to properly notice an Cctober 29, 1990, board of
adm nistration neeting in which a $3,360.00 special assessment and a doubling of
the nonthly mai ntenance fees were considered and approved; whether Respondent

vi ol ated Section 718.111(12)(b), Florida Statutes, by failing to maintain the
required official records of the Association within the State of Florida; and
whet her Respondent viol ated Section 718.111(15), Florida Statutes, by failing to
mai ntain all funds separately in the Association's nane.

PRELI M NARY STATEMENT

On or about Decenber 24, 1992, Petitioner received a conplaint charging
Respondent with several violations of Chapter 718, Florida Statutes, and vari ous
adm nistrative rules with regard to Respondent's operation of the Association
and Respondent's failure to properly account for the Association's funds.

On Cctober 23, 1995, Petitioner entered a Notice to Show Cause (Notice)
agai nst Respondent for failure to adhere to the statutes and adm nistrative
rul es regardi ng the budgeting and accounti ng of Association funds, inproperly
noticing an COctober 1990 board neeting at which the devel oper-controlled board
determ ned to double the nonthly maintenance fees of the unit owners, renoving
Associ ation records outside the State of Florida, and comm ngling Association
funds with a private bank account.

Respondent filed seven notions at the start of the hearing, two of which
wer e denied at the hearing.

Respondent's Mdtion to Place Docunentation on Record, which requested the
entry into the record of four docunents, was granted in part and denied in part
at the final hearing. A letter dated January 23, 1996 from Keith Petteway of
James Moore & Co. and a letter dated January 24, 1996 from Lawence G Wlters,
Esquire, docunents 1 and 2, were admitted. Adm ssion of other docunentation
addressed by this notion was deni ed.

Rul i ng was reserved on Respondent's remai ning four notions. Those
remai ning notions are denied at this tinme for the foll owi ng reasons.
Respondent's Motion to Accept Guarantee and Di sm ss Proceedings i s denied



because the docunment formed a part of prehearing settlement negotiations, was
never authenticated or validated, is not relevant to the issues in this case,
and does not cure any of the violations cited in the Notice to Show Cause
Section 90.408, Florida Statutes. For the sanme reason, an "Agreenment" docunent
presented by Respondent is not adm ssible. Respondent's Mdtion in Limne, which
requests the dismssal of the case based on a repeal of a rule cited in issues
3 and 4 of the Notice to Show Cause is denied on the grounds that the present
version of the rule and the prior versions are substantively the sane.
Respondent had sufficient notice of the nature of the violations to prepare a
defense in this case. For the sane reason, Petitioner's oral notion to anmend
the Notice to Show Cause to include a citation to the present version of the
rules is granted. Respondent's Mtion to Set Aside Proceedi ngs as Respondent
Does Not Qualify as a "Devel oper” (identified as notion 2) is denied. The
devel oper status of Respondent is further addressed in the remai nder of this
recommended order. Respondent's Mdtion to ClaimRestitution (identified as
nmotion 6) is treated as a notion for attorney's fees and costs pursuant to
Section 57.111, Florida Statutes, and is denied i nasmuch as Respondent has not
prevailed in this matter.

At the final hearing, Petitioner presented the testinony of five witnesses,
two by deposition and three by testinony and entered ni neteen exhibits into the
record. Respondent presented the testinony of two wi tnesses, including hinself,
and tendered one exhibit that was not admtted.

The final hearing transcript was filed with the Division of Adm nistrative
Hearings on July 10, 1996. Proposed reconmended orders submitted by the parties
have been revi ewed and are addressed in the appendix to this reconmended order

FI NDI NGS OF FACT

1. Petitioner is the Departnent of Business and Professional Regul ation
Division of Florida Land Sal es, Condom ni uns and Mbile Homes (Division). The
Division is authorized by Section 718.501, Florida Statutes, to enforce and
ensure conpliance with the provisions of the Condom nium Act and the
adm ni strative rules promul gated by the Division pursuant to Chapter 718,
Florida Statutes. The enforcenment powers of the Division relate to the
devel opnent, construction, sale, |ease, ownership, operation, and managenent of
residential condom niumunits. Wen a conplaint is filed with the Division, the
Division is required by Section 718.501(1)(n), Florida Statutes, to investigate
the conplaint, inclusive of preparation of an investigative report.

2. Respondent is Gupta Realty Corporation (Respondent), a New York
corporation, registered in the State of Florida to do business in the nane of
"River Cub."

3. Avinash Gupta and Poornima Gupta are the principals of the Respondent
corporation. Avinash Gupta is the president of Gupta Realty Corporation

4. Respondent and Avi nash and Poornima Gupta own or control forty-six of
forty-eight units in River Cub Condom ni um

5. Followi ng an investigation conducted by M chael Benz, the Division's
i nvestigator, Respondent was notified by letter from Benz, dated Novenber 8,
1993, that Respondent had viol ated the statutes and rul es subsequently cited in
the Notice to Show Cause and the factual bases supporting Benz's concl usions.



| ssue Nunber 1: Devel oper Status

6. In February of 1988, Avinash Gupta, a resident of New York, purchased
forty-three of forty-eight units at the River C ub Condom niumthrough his
Subchapter, "S" corporation, Qupta Realty Corporation. Poornim Qupta, his
wi fe, purchased one unit from John Welton, an individual owner, in March or
April 1994.

7. Avinash Gupta enployed doria Polinger as an on-site manager to
adverti se Respondent's units for |ease, show his units to prospective tenants,
execute | ease agreenents for his units, collect the rents fromhis tenants, and
arrange for the maintenance of his units. doria Polinger also kept the books
on his River Aub units, as well as Avinash Gupta's other Florida renta
properties.

8. Respondent is advertising units for | ease and has been leasing units
fromthe date of their initial purchase through the present.

9. River Cub Association, Inc. (Association), is a condom nium
"associ ation” incorporated in this state. R ver Club Condomniumis located in
Sout h Daytona, Florida.

10. Respondent controlled the Association's board of administration at al
times relevant to the issues raised by the Division's Notice to Show Cause and
t hese proceedi ngs.

11. Section 718.103(15), Florida Statutes, defines a devel oper to include
persons "who offer condom nium parcels for sale or lease in the ordinary course
of business. "

12. Rule 61B-15.007, Florida Adm nistrative Code, defines a developer to
i ncl ude "successor" devel opers who sell or |ease condom niunms in the course of
busi ness.

13. Respondent is a developer within the definition set forth in both
Section 718.103(15), Florida Statutes, and Rule 61B-15.007, Florida
Adm ni strative Code.

| ssue Nunber 2: Budgets - Reserve Disclosures

14. Avinash GQupta and doria Polinger prepared the Association's
accounting records. Avinash Qupta budgeted and expended $30,000 a year in the
Associ ation's financial records for the accounting work. As established by
testinony of Avinash Gupta, $30,000 a year was budgeted for accounting services
and "was allocated" over to GQupta Realty Corporation. The year end financial
reports show t hat the budgeted anount was spent.

15. The budgets for the Association for 1991, 1992, 1993, and 1994 |i st
only operational expenses. None of the budgets list reserve itens nor do the
budget s include any reserve discl osures.

16. Respondent failed to disclose in the 1991, 1992, 1993, and 1994
proposed budgets for the Association each reserve account as a separate |ine
item the estimated useful life, the estimted repl acenent cost, and the
estimated remai ning useful life of each itemfor which reserves are maintained,
and failed to show separately the current bal ance in each reserve account as of
the date the proposed budgets were prepared.



| ssue Nunber 3: Reserve Fundi ng

17. The appraisal report prepared for Respondent's purchase of the units
docunments that reserves were established at the tine of sale and that it was
anticipated that the reserve funds would continue to be funded. As stated in
t hat docunent, "reserves for the common area will be calculated for 47 units."
Reserves for replacenent were to include such itens as "roof covering, air-
condi tioning equipnment, etc. . . . The reserve itens appropriate to the subject
are roof covering, and asphalt paving (topping) for the 47 units.”" 2/ An
Associ ation reserve fund existed in 1988.

18. The Association's budgets for 1991, 1992, 1993, and 1994 do not
i nclude any listing of reserves.

19. The minutes of Association nmeetings for 1991, 1992, and 1993 fail to
docunent that a vote to fund or wai ve reserves was ever taken

20. In the letters to the other unit owners follow ng the neetings at
whi ch the budgets were adopted by Respondent, the managenment acknow edges t hat
reserves are required and insists that the unit owners increase their nonthly
mai nt enance fees to pay for these reserves. |In a Novenber 16, 1993 letter
addressed to the Division's investigator, Respondent admits that reserves were
not funded and st ates:

The only reserve that we maintain is the
reserve for contingencies and deferred
expendi tures, |ike roof and pavenent.
resurfacing and building walls, painting.
W& do not maintain any reserve for capita
expenditures with any predictable usefu

life or replacenent cost. (p. 1). . .The
reserve account was inactive since 1990 as
there was no funding as stated above. It

was i mmaterial to nention about the inactive
reserve account in the financial statenents.

21. The neeting mnutes for 1994 shows that Avi nash Gupta and Poorni na
Qupta voted to waive reserves. These m nutes show that a majority of the non-
devel oper unit owners did not vote to waive reserves.

22. Respondent failed to fully fund statutory reserves, or obtain a waiver
of reserve funding, for each of the years 1991, 1992, 1993, and 1994.
Specifically, Respondent stated in a Novenber 2, 1995 to Division personnel

[t]here is no need of any reserve as the
anount is insignificant. W pay all our
expenses as they are incurred. As stated

i n paragraph 2 above we were paying all our
expenses, contingencies and deferred [sic]
expenditures on a current basis as they are
incurred. The noney we set aside in the
reserve account by our own 100 percent
contribution was left in there. W did



not add or take out any noney fromthe
account. Since the account was inactive it
was i mmaterial to nention about the inactive
reserve account in the financial statenents.

| ssue Nunber 4: Financial Report Reserve Disclosures

23. As noted in previous findings above, the appraisal report prepared for
Respondent' s purchase of the units established reserves at the tinme of sale and
it was anticipated that the reserve funds would continue to be funded. An
Associ ation reserve fund existed in 1988. Not only did none of the financial
reports for 1990, 1991, 1992, and 1993 include any listing of reserves, none of
the reports included required reserve discl osures.

24. Respondent failed to provide annual financial reports for the years
endi ng Decenber 31, 1990, 1991, 1992, and 1993, which di scl osed the begi nni ng
bal ance, the anmount of assessments collected and placed in each reserve account
during the period covered by the statenent, the anount expended or renoved from
t he account, and the balance in the account covered by the financial report.

| ssue Nunber 5: Financial Report |Incone Disclosures

25. Respondent owns or controls forty-six units at R ver Cub Condom ni um
Unit owners pay naintenance fees of $90.00 a nonth per unit.

26. Goria Polinger kept a | edger of the maintenance fees paid by the non-
devel oper unit owners, but she did not keep records of the fees paid by the
devel oper (Respondent).

27. Muaintenance fee assessnents are recorded as i ncone to an associ ati on.
The financial reports for 1990, 1991, 1992, and 1993, do not show any incone or
recei pts of any kind.

28. Respondent failed to separately show the assessnments and all ot her
i ncome received by the Association fromthe devel oper and fromall other unit
owners in the financial reports for each of the years 1990, 1991, 1992, and
1993.

| ssue Nunber 6: Notice of Board Meeting

29. Aletter to unit owners, dated October 29, 1990, states, in part, as
fol | ows:

Pl ease be advi sed that the condom ni um
assessnents in the anmount of $90.00 per
nmont h have been insufficient to conpensate
the Riverclub [sic] Condom nium Associ ati on
for the common expenses for which each
associ ati on nenber is responsible in equa
proportions. The average actual comon
expenses per unit owner have anounted to
$180. 00 since February 1, 1988. In addition
the association is required to assess deferred
mai nt enance reserves in the amount of $15.00
per month which it has not collected since
February 1, 1988.



This letter shall serve as a formal demand
for a special assessnment in the anount of
$3, 360. 00 which represents the unreinbursed
anount of $105.00 per nonth x 32 nonths.

30. One individual unit owner, John Welton, who sold his unit to Poorninma
Qupta in 1994, testified that no notice of an association neeting at which a
budget or increase in maintenance fees was discussed was sent to himprior to
recei ving the Cctober 29, 1990 notice. Wielton also stated that he had not
recei ved any budgets for association operational expenses prior to receiving
this notice.

31. Despite Goria Polinger's testinony that she sent a notice for a 1990
nmeeting, no notice was ever produced by Respondent, and Polinger's testinony in
this regard is not credited.

32. Meeting notices are official association records and nust be kept by
the Association. Absent credible testinony or docunentation of such notice, it
is found that Respondent failed to properly notice the Cctober 29, 1990, board
of administration neeting at which a $3,360. 00 speci al assessnment and a doubling
of the nonthly maintenance fees were considered and approved.

| ssue Nunber 7: Qut-of-State Records

33. The River C ub Mintenance Account opened by Avinash Gupta has a New
Yor k addr ess.

34. Goria Polinger testified that certain accounting and tax records were
mail ed to Avinash Gupta at his New York address. Avinash Gupta also admtted
that some records were sent to himat his New York address. Records of the bank
account where unit owner nai ntenance checks were deposited were unavailable to
the Division's investigator during a June 22, 1993 site visit by the
i nvestigator because the records were with Gupta in New York

35. The testinony of Polinger on this point, and that of Investigator
Benz, establishes that Respondent failed to maintain required official records
of the Association within the State of Florida. Specifically, on or about June
22, 1993, Respondent failed to maintain within the State of Florida, the
Associ ation's bank records, including but not limted to, cancel ed checks and
nmont hly account statenments for both of the Association's operating and reserve
accounts, as well as tax bills for the Association

| ssue Nunber 8: Conmi ngling

36. Fromthe beginning of Respondent's control of the Association, unit
owners were directed to pay their condom ni um assessnments to Respondent's QGupta
Real ty Corporation account. Wen the unit owners continued to wite their
checks to River Cub, Respondent filed a fictitious nanme affidavit changing its
nane to River Cub for purposes of doing business in this state.

37. Rent checks from Avinash Gupta's units at River Club and his other
Fl orida properties were then deposited into the Gupta Realty Corporation
account. The maintenance fees paid by the unit owners of the Association were
al so deposited to this sane account. G oria Polinger paid the bills for
mai nt enance work done on Avinash Gupta's units fromthis account, paid the



Association's utility bills and maintenance bills fromthis account, paid her
salary fromthis account, and paid bills related to Avinash Gupta's ot her
Fl orida properties fromthis sane account.

38. Respondent failed to maintain all funds separately in the
Associ ation's nane. Specifically, Respondent comm ngled funds of the River Cub
Associ ation, Inc. into a bank account opened in the names of G oria Polinger and
Poor ni ma Gupta, and comm ngled funds in its corporate account held in the name
of River ub, the fictitious name under which Gupta Realty Corporation does
busi ness in Florida.

M tigation

39. Avinash CQupta testified that the Respondent has paid nore than its
share of the common expenses, has |ost noney on its investnent, and that the
Di vision's enforcenment action is "frivolous."

40. Avinash Gupta recorded approxi mately $30,000 in accounting fees on the
annual budgets for the Association. Those funds were "allocated over"” to
Respondent, according to Gupta, to pay accounting fees. d oria Polinger
testified that Avinash Qupta, who is or has been a certified public accountant,
was the Association's accountant.

CONCLUSI ONS OF LAW

41. The Division of Adm nistrative Hearings has jurisdiction over this
subject matter and the parties to this action pursuant to Section 120.57(1),
Fl orida Statutes.

42. The Division is the agency authorized by |aw to enforce Chapter 718,
Florida Statutes. The Division's interpretation of its regulatory statutes
"will normally be accorded great deference, unless there is clear error or
conflict with the intent of a statute.” Sans Souci v. Division of Fla. Land
Sal es and Condo., Dep't of Bus. Reg., 421 So. 2d 623, 626 (Fla. 1st DCA 1982);
Bi shop Assoc. Ltd. Partnership v. Belkin, 521 So. 2d 158, 163 (Fla. 1st DCA
1988) (deferring to Division's expertise in regulating condoni ni uns).

43. Pursuant to Section 718.501(1)(d), Florida Statutes, the Division is
aut hori zed to pursue enforcenent proceedi ngs agai nst any devel oper, associ ation
of ficer, or nmenber of a board of administration. The Division is authorized to
i npose civil penalties against a devel oper, association, officer, or board
menber for any violation of Chapter 718, Florida Statutes, or any rule
promul gated thereto

44. River O ub Condom nium Association is an "association” as defined by
Section 718.103(2), Florida Statutes.

| ssue Nunber 1: Devel oper Status

45. The Division maintains that Respondent is a "devel oper™ as that term
is defined by Section 718.103(15), Florida Statutes, and Rul e 61B-15.007(1)(b),
(2), Florida Adm nistrative Code.

46. A "devel oper" is one "who creates a condom nium or offers condom ni um
parcels for sale or lease in the ordinary course of business.” Section
718.103(15), Florida Statutes. A "successor devel oper" is one "who succeeds to
the interests of a devel oper by sale, |ease, assignment, foreclosure of a



nort gage or other transfer and who of fers condonm nium parcels for sale or |ease
in the ordinary course of business.” Rule 61B-15.007(1)(b), Florida

Admi ni strative Code. Respondent purchased its units in bulk fromthe creating
devel oper in February 1988. Respondent enpl oyed an on-site manager to advertise
its units for lease in the | ocal newspaper, show units to prospective tenants,
execute |leases for the rental of its units, collect the nonthly rent checks for
its units, and arrange for the maintenance of its units. Respondent is a

devel oper. Bishop Assoc. Ltd. Partnership v. Belkin, 521 So. 2d 158 (Fla. 1st
DCA 1988) .

47. The Division has jurisdiction over Respondent for the purpose of
enforcing Chapter 718, Florida Statutes.

48. During all times at issue, Respondent controlled the Association
Respondent is responsible for all violations occurring while it controlled the
Associ ation. Section 718.301(5), Florida Statutes, provides as follows:

If, during the period prior to the tine that

t he devel oper relinquishes control of the
associ ati on pursuant to subsection (4), any
provi sion of the Condom nium Act or any rule
promul gated thereunder is violated by the
associ ation, the devel oper is responsible

for such violation and is subject to the

adm ni strative action provided in this chapter
for such violation or violations and is liable
for such violation or violations to third
parties. This subsection is intended to
clarify existing | aw

| ssue Nunber 2: Budgets-Reserve Disclosures

49. Rule 61B-22.003(1)(e), Florida Adnministrative Code, provides that each
condom ni um associ ati on budget shall

I nclude a schedul e stating each reserve account

for capital expenditures and deferred maintenance
as a separate line itemwith the foll owi ng m ni mum
di scl osures:

1. The total estimated useful |ife of the asset;
2. The estimated remaining useful life of the
asset ;

3. The estinmated replacenent cost or deferred
mai nt enance expense of the asset;

4. The estimated fund bal ance as of the begin-
ning of the period for which the budget will be
in effect; and

5. The developer's total funding obligation
when all units are sold, for each converter
reserve account established pursuant to section
718.618, Florida Statutes, if applicable.

50. Respondent's failure to disclose in the 1991, 1992, 1993, and 1994
proposed budgets for the River Cub Association, Inc., each reserve account as a
separate line item the estimated useful life, the estimted repl acenent cost,
and the estimated remaining useful life of each itemfor which reserves are
mai nt ai ned, and failure to show separately the current bal ance in each reserve



account as of the date the proposed budgets were prepared, violates Rule 61B-
22.003(1)(e), Florida Administrative Code. Each violation for each year
constitutes a separate violation of the rule.

| ssue Nunber 3: Reserve Fundi ng

51. Section 718.112(2)(f)2, Florida Statutes, provides, in pertinent part,
as follows:

In addition to annual operating expenses, the

budget shall include reserve accounts for
capital expenditures and deferred maintenance.
These accounts shall include, but are not limted

to, roof replacenent, building painting, and
pavenent resurfacing, regardl ess of the anopunt
of deferred mai ntenance expense or replacenent
cost, and for any other itemfor which the
deferred mai nt enance expense or repl acenment

cost exceeds $10,000. . . .This subsection does
not apply to budgets in which the nmenbers of an
associ ation have by a majority vote at a duly
call ed neeting of the association, determ ned
for a fiscal year to provide no reserves or
reserves | ess adequate than required by this
subsection. However, prior to turnover of
control of an association by a devel oper to unit
owners other than a devel oper pursuant to s.
718. 301, the devel oper may vote to waive the
reserves or reduce the funding of reserves for
the first 2 years of the operation of the

associ ation, after which tine reserves may only
be wai ved or reduced upon the vote of a majority
of all nondevel oper voting interests voting in
person or by limted proxy at a duly called
nmeeting of the association. |If a neeting of

the unit owners has been called to deternmine to
provi de no reserves or reserves | ess adequate
than required, and such result is not attained
or a quorumis not attained the reserves included
in the budget shall go into effect.

52. Rule 7D-23.004(2)(d), Florida Admi nistrative Code, [now Rule 61B-
22.0052 (1993)] provides that "[r]eserves . . . are common expenses and nust be
fully funded unl ess properly waived or reduced.” See also Rule 61B-22. 0052,

Fl orida Adm nistrative Code (1993) ("[r]eserves included in the adopted budget
are comon expenses and nmust be fully funded unl ess properly waived or
reduced."). The legislature requires condom ni um associations to maintain
reserves for at |least three categories of expenses: roof replacenent, pavenent
resurfacing, and building painting. Section 718.112(2)(f)2, Florida Statutes.
As noted above, these reserves can only be waived by nmenbers other than the
devel oper. |If nmenbers other than the devel oper do not attend a neeting to vote
on reserves, then the reserves in the budget go into effect.

53. Respondent violated Rule 7D 23.004(2)(d)(1992) [now Rul e 61B-22. 0052
(1993)], Florida Adm nistrative Code, and Section 718.112(2)(f)2, Florida
Statutes, by failing to fully fund statutory reserves, or obtain a waiver of



reserve funding, for each of the years 1991, 1992, 1993, and 1994. Each failure
constitutes a separate violation of those provisions.

| ssue Nunber 4: Financial Report Reserve Disclosures

54. Respondent violated Rule 61B-23.004(1)(a)-(d) [now 61B-22.006(c),
(3)(a)1-4], Florida Admi nistrative Code, by failing to provide annual financi al
reports for the years endi ng Decenber 31, 1990, 1991, 1992, and 1993, which
di scl osed t he begi nni ng bal ance, the anobunt of assessnments collected and pl aced
in each reserve account during the period covered by the statenent, the anpunt
expended or renoved fromthe account, and the bal ance in the account covered by
the financial report. Each violation for each year constitutes a separate
violation of the rule.

55. Rule 61B-23.004(1)(a)-(d),Florida Adm nistrative Code, 3/ requires
the financial statenents to contain the follow ng disclosures "regardl ess of
whet her reserves have been waived" for the period covered by the statenent:

(a) Each reserve account shall be identified,
and each such account shall appear as a line item

(b) As to each reserve account, the begi nning
bal ance and t he anmount of assessnents coll ected
and placed in that account during the period
covered by the statenment shall be shown;

(c) As to each reserve account, the anount
expended or renoved fromthat account shall be
shown, including but not Iimted to transfers to
ot her associ ation accounts; and

(d) As to each reserve account, the bal ance
in that account at the end of the period covered
by the financial report shall be shown.

56. Respondent failed to include the required disclosures in any of the
financial reports. The financial reports are no nore than a listing of the
operational expenses of the Association broken down into three categories:
estimated, actual, and variance (the difference between the estimated and
actual ). The financial reports do not disclose the incone fromthe nonthly
mai nt enance fees paid by the unit owners and the devel oper (Respondent) into the
Associ ation's account. The financial reports do not include any of the required
reserve disclosures. It is inpossible for other unit owners to determne the
financial health of their association based only upon a sketchy item zation of
an associ ation's operational expenses. This is even nore troublesone when it is
considered that this Association's expenses have been "separated” out by
Respondent and Pol i nger, the manager, fromall the other expenses paid froma
single account used to pay all of Respondent's bills for all of Respondent's
Fl ori da properties.

57. The Association has lien rights against each unit for the failure to
fully pay assessnents when they are due and owi ng. Section 718.116, Florida
Statutes. To allow a devel oper to take full control of an association's
financial accounts, confuse an association's finances with its other hol di ngs,
and fail to disclose an association's financial activity within those accounts,
pl aces the other unit owners at the nercy of the devel oper, who controls the
associ ation and, thus, controls the lien rights on each owner's unit. The
statute and rules regarding the di sclosure of an association's accounts mnust be
strictly adhered to by the Association in this instance and the controlling
devel oper in order to protect every owner's interest. On the other side of the



coin, a developer who has fully conplied with the accounting procedures, is
protected when a unit owner fails to pay his or her proportionate share of
expenses. The devel oper then has a clear right to protect its investnent by
foreclosing on the unit. Furthernore, the devel oper can clearly show any

over paynent of assessments and pl ace the overpaynment against any liability found
to be due fromit for the common expenses at the time of turnover of control

58. The devel oper-controlled board is still obligated to properly propose
and adopt annual budgets that cover an association's expenses, provided that a
devel oper-control l ed "board shall not inpose an assessnent for any year greater
than 115 percent of the prior fiscal or cal endar year's assessnment w thout
approval of a majority of all the voting interests.” Section 718.112(2)(e),
Fl orida Statutes.

59. Wthout adequate financial reports, it is inpossible to determ ne who
is liable for common expenses and in what amobunt. Respondent clains to have
provided the only funding for a reserve account that by Respondent’'s own
adm ssion is "inactive." This does not excuse Respondent from conplying with
the statute and rule regarding the proper preparation of financial reports.

60. Respondent budgeted approxi mately $30,000 in salary for preparation of
t he Association's accounting records, which includes the subject financial
reports. 4/ That noney was subsequently paid over to Respondent. There was
sufficient funds budgeted to have a certified public accountant famliar with
the preparati on of condom nium financial reports and budgets to do so.
Respondent has failed to show any mitigating circunstances that would allow him
to avoid the clear statutory and rule directives for preparation of the
Associ ation's financial reports.

| ssue Nunber 5: Financial Report |Incone Disclosures

61. Respondent violated rule 61B-23.004(2) [now 61B- 22.006(5)], Florida
Admi ni strative Code, by failing to separately show the assessnments and all ot her
i ncome received by the Association fromthe devel oper fromall other unit owners
in the financial reports for each of the years 1990, 1991, 1992, and 1993. Rule
61B-23.004(2), Florida Administrative Code, 5/ provides as foll ows:

The annual financial report of actual receipts
and expenditures required by Section 718.111(13),
Florida Statutes, shall show separately assess-
ments and all other income received by the

associ ation fromthe devel oper and from al

ot her unit owners.

Each year constitutes a separate violation of the rule.

62. The financial reports only show certain operational expenses and do
not include any statenent of Association income. The nonthly assessnents paid
by the unit owners other than the devel oper are not shown, nor are any
assessnments paid by the devel oper (Respondent) shown. These reports only tel
hal f the financial story for the Association. These reports nmake it appear that
t he Associ ati on has only expenses and no incone to neet those expenses.
Respondent clains that it has paid all of the Association's expenses as they
conme due. It is not possible to verify this fromthe financial reports. It has
al so been established that the other unit owners have consistently and tinely
paid their share of the common expenses. The Respondent, who owns or controls
forty-six of forty-eight units, is responsible for paying the assessnents on



those units. Paynent of those assessnents are the Respondent's share of the
conmon expenses. Accurate financial reports would show such i ncome. Respondent
has not offered any valid mtigation for its failure to prepare adequate
financial reports.

| ssue Nunber 6: Notice of Board Meeting

63. Respondent violated Section 718.112(2)(c), Florida Statutes, by
failing to properly notice a board of adm nistration neeting, held on or about
Cct ober 29, 1990, at which a $3,360. 00 special assessnment and a doubling of the
nmont hl y mai nt enance fees were considered and approved. Section 718.112(c),
Florida Statutes, provides in pertinent part as follows:

[Written notice of any neeting at which
nonemner gency speci al assessnments . . .wll
be considered shall be nmailed or delivered
to the unit owners and posted conspi cuously
on the condom ni um property not |ess than 14
days prior to the neeting. Evidence of
conpliance with this 14-day notice shall be
made by an affidavit executed by the person
providing the notice and filed anmong the
official records of the association

64. A copy of the neeting notice at which the special assessnment was
passed is required to be kept by the Association. Section 718.111(12)(a)S®6,
Florida Statutes. Absence of the notice in the official records is presunptive
proof that no notice was ever mailed or delivered to the unit owners. Section
90.803(7), Florida Statutes. Neither Avinash GQupta nor his on-site manager
G oria Polinger could explain its absence. Welton testified that notice of the
Cct ober 1990 neeting was never sent to him The Departnent's investigator
testified that the notice was not in the Association's files. Avinash Gupta has
failed to provide a copy of the notice. Therefore, the fact that no notice was
sent is established.

65. This was a very inportant nmeeting to the unit owners other than the
devel oper. Respondent decided that the nonthly assessnent being paid by the
other unit owners was not enough to cover the Association's expenses.
Respondent, along with its on-site manager, decided to increase the nonthly
expenses from $90 a nmonth to $195 per nonth. This was done w thout notice to
the other unit owners that an increase in nonthly maintenance fees was bei ng
considered. Further, this unilateral action was taken w thout any valid
accounting being given for the Association's reserve accounts and incone.
Respondent has not offered any valid mtigation for its failure to properly
noti ce an association nmeeting at which it unilaterally decided to nore than
doubl e the other unit owners' nonthly assessments. 6/

| ssue Nunber 7: CQut-of-State Records

66. Respondent violated Section 718.111(12)(b), Florida Statutes, by
failing to maintain the required official records of the Association within the
State of Florida. Specifically, on or about June 22, 1993, Respondent failed to
maintain within the State of Florida, the Association bank records, including
the monthly account statements for the River C ub bank account containing the
Associ ation's reserve funds, and certain tax bills. Section 718.111(12)(b),
Florida Statutes, provides that "[t]he official records of the association shal
be maintained within the state.” The purpose of this statute is to ensure that



unit owners have access to an association's books and records. This is not
possible if an association's books and records are taken out of the state. The
statute is mandatory, not discretionary.

| ssue Nunber 8: Conmi ngling

67. Respondent violated Section 718.111(15), Florida Statutes, by failing
to maintain all funds separately in the Association's nane. Specifically,
Respondent conmi ngl ed funds of the River O ub Association, Inc., into a bank
account opened in the names of G oria Polinger and Poornima GQupta, and
commingled funds in its corporate account held in the nane of River O ub, which
is the fictitious nane under which Gupta Realty Corporation does business in
Florida. Section 718.111(15), Florida Statutes, provides, in pertinent part, as
fol | ows:

Al'l funds shall be maintai ned separately
in the association's nane. Reserve and
operating funds of the association shal
not be comm ngl ed.

68. This is perhaps the nost serious of the violations listed. Respondent
ran its real estate investnents, including the units it owned at River Cub
Condom ni um as though these properties were all rental properties and a part of
its private corporate hol dings, without any regard for River Cub's status as a
condom nium The Association's funds were | unped together with Respondent's
funds for its other properties. The rent checks from Respondent's River O ub
units were deposited to this account. The nonthly assessnents paid by the other
unit owners were deposited to this account. Respondent's manager paid the
expenses for its other Florida properties fromthe same account used to pay the
Associ ation's expenses. The nanager paid the mai ntenance expenses on
Respondent's River Club rental units fromthis sane account.

69. Cdearly, the purpose of the statute prohibiting comm ngling of
association funds with any other funds is to keep an associ ati on's books and
accounts unnuddi ed by the accounts of other entities. Mintenance of separate
associ ation accounts is mandatory, not discretionary. Respondent has clearly
conmmtted this violation.

70. There is significant potential harmin allowi ng violations of this
statutory prohibition, such as an association's not having access to its funds
if the devel oper's accounts were frozen, e.g. death of account hol der, or
succession in board | eadership, inability to track accounts for unit owners, and
di version of unit owner funds for non-association purposes by the devel oper
Respondent has not offered any adequate mitigation for this violation

Requested Reli ef

71. The Division is authorized by Section 718.501(1)(d)2, Florida
Statutes, to take such affirmative action as necessary to "carry out the
pur poses of" the Condom nium Act, Chapter 718, Florida Statutes. Specifically,
the Division seeks conpliance by Respondent with the statutes and rul es
governi ng a devel oper's control of a condom ni um associ ati on, inclusive of
Respondent's calling an election for a board of directors to effect a turnover
of control of the board to non-devel oper unit owners and the perfornmance of an
audit of the Association's accounts for the tine Respondent controlled the
Association to the present. Such an audit nmust be done by an independent
certified public accountant and conply with the accounting requirenents of



Section 718.301, Florida Statutes, 7/ and Rule 61B-22.0062, Florida

Admi ni strative Code. See Bishop Assoc. Ltd. Partnership v. Belkin, 521 So. 2d
158 (Fla. 1st DCA 1988) (upholding the Division's requiring successor devel oper
that was leasing its units to turnover control to unit owners other than the
devel oper as conporting with the statutory scheme set out in Section 718.301

Fl orida Statutes).

72. Once a proper audit has been conpleted, the Division seeks to require
Respondent to pay to the Association funds sufficient to cover any liability
found to be due fromthe devel oper to the Association

73. Finally, the Division is seeking a penalty of $43,000 for the
violations listed. The maxi mum penalty that could be assessed by the Division
is $5,000 per violation. Section 718.501(1)(d)4, Florida Statutes. Respondent
has a m nimum of nineteen violations. The Division is entitled to seek a tota
of $95,000 in penalties from Respondent.

RECOMVENDATI ON
Based upon the findings of fact and the conclusions of law, it is,
RECOMVENDED
That a final order be entered requiring:

a.) Respondent to inmmediately begin conmplying with Chapter 718, Florida
Statutes, and applicable adm nistrative rules, specifically, to i mediately
unbundl e the association's funds fromits corporate funds and establish the
requi red accounts in the nanme of River C ub Association, Inc.

b.) Respondent to have an audit of the association accounts perforned by
an i ndependent certified public accountant in accordance with the statutes and
rul es;

c.) Hold an election for directors to the board of the association wthin
60 days;

d.) Inposition of a penalty of $43,000 upon Respondent, payable to the
Di vision of Florida Land Sal es, Condom niunms, and Mobile Hones Trust Fund within
30 days of the rendition of a final order in this case, upon terns and
conditions to be determ ned by the Division

DONE and ENTERED this 13th day of August, 1996, in Tall ahassee, Leon
County, Florida.

DON W DAVIS, Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675 SUNCOM 278-9675

Filed with the derk of the
Di vision of Adm nistrative Hearings
this 13th day of August, 1996.



ENDNOTES

1/ On May 21, 1996, Robert Riggio, Esquire, on behalf of Respondent, and
Petitioner's counsel participated in a tel ephone conference hearing to discuss a
conti nuance of the formal hearing to all ow the Respondent time to conclude a
settlenent agreenent. M. Riggio did not appear at the final hearing.

2/ Based upon his observed deneanor at final hearing, Avinash Qupta's testinmony
that he did not see the appraisal report until after closing on his purchase at
$1.8 mllion dollars is not credited. Further, the report indicates that he was
pl aced on notice that reserves were being funded for this condom ni um

3/ This Rule was repeal ed Novenber 14, 1995; it was renunbered and re-adopted
as part of Rule 61B-22.006(3)(a)1-4 as applied to this case by Rule 61B-
22.006(6)(c), Florida Adm nistrative Code.

4/ Note that Section 718.112(2)(a), Florida Statutes provides that officers and
directors are to serve w thout conpensation unless the byl aws provi de otherw se.
This was not an issue raised by the Notice.

5/ This Rule was repeal ed i n Novenber 1995; the substantive requirenments of
this rule were readopted and incorporated as Rule 61B-22.006(5), Florida
Adm ni strative Code.

6/ Note that Section 718.112(2)(e), Florida Statutes, requires a board that has
the authority to adopt a proposed budget to properly notice and call a speci al
unit owner meeting to consider a budget that increases assessments by 115
percent over the prior year.

7/ Respondent is not holding its units for sale, but for |ease, so the
exenption for a developer who is offering its units for sale, does not apply.

APPENDI X

In accordance with provisions of Section 120.59, Florida Statutes, the foll ow ng
rulings are made on the proposed findings of fact submtted on behal f of the
parties.

Petitioner's Proposed Findings of Fact

(all paragraph's of Petitioner's proposed factual findings were nunbered
begi nning with 18 and conti nui ng through 62.)

18.-30. Accepted, not verbatim

31. Last sentence rejected as conclusion of law. Remai nder accepted.
32.-36. Accepted, though not necessarily verbatim

37. Last sentence rejected as conclusion of |aw, remainder accepted.
38.-39. Accepted, though not necessarily verbatim

40. Last sentence rejected as conclusion of |aw, remai nder accepted.
41.-44. Accepted

45. Last sentence rejected as conclusion of |aw, remai nder accepted.
46.-59. Accepted

60.-62. Rejected, subordinate to HO findings or argunentative.



Respondent' s Proposed Fi ndi ngs of Fact

3. Accepted.

9 Rej ect ed, subordinate to HO fi ndi ngs.

0. Rejected, unnecessary to result reached.

1. Rejected, subordinate to HO findings or argumentative.

1
4
1
1

COPI ES FURNI SHED:

Jani s Sue Richardson, Esquire
Depart nment of Busi ness and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-1030

Avi nash Qupt a

Qupta Realty Corporation

Ri ver O ub Condom ni um Associ ati on
3131 South Ri dgewood Avenue

Sout h Daytona Beach, Florida 32119

W Janes Norred, Acting Director
Depart ment of Busi ness and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-1030

Lynda L. Goodgane, Esquire
Depart nment of Busi ness and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-1030

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to this Reconmended
Order. Al agencies allow each party at least 10 days in which to submt
witten exceptions. Sonme agencies allow a |larger period within which to submt
written exceptions. You should contact the agency that will issue the fina
order in this case concerning agency rules on the deadline for filing exceptions
to this Recommended Order. Any exceptions to this Recomended Order should be
filed with the agency that will issue the final order in this case.



